State of Utah v. Alfredo Carrazco : Brief of Appellee by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1993
State of Utah v. Alfredo Carrazco : Brief of Appellee
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
David M. Perry; Attorney for Appellant.
Jan Graham; Attorney General; Julie George; Assistant Attorney General; Attorneys for Appellee.
This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation





K F U 
50 
A in 
DOCKET NO. ^Oycfi) 
IN THE UTAH COURT OF APPEALS 





Case No. 930658-CA 
Priority No. 2 
BRIEF OF APPELLEE 
APPEAL FROM A CONVICTION OF DISTRIBUTION OF A 
CONTROLLED SUBSTANCE, A SECOND DEGREE FELONY, 
CODE ANN. §58-37-
, AND POSSESSION OF A 
THIRD DEGREE FELONY, 
CODE ANN. §58-37-
IN VIOLATION OF UTAH 
8(1)(a)(ii) (SUPP. 1993) 
CONTROLLED SUBSTANCE, A 
IN VIOLATION OF UTAH 
8(2) (a) (i) (SUPP. 1993), IN THE FIRST JUDICIAL 
DISTRICT COURT, IN AND FOR CACHE COUNTY, STATE 
OF UTAH, THE HONORABLE GORDON J. LOW, 
PRESIDING. 
JAN GRAHAM (1231) 
Attorney General 
JULIE GEORGE (6231) 
Assistant Attorney General 
236 State Capitol 
Salt Lake City, Utah 84114 
Telephone: (801) 538-1022 
Attorneys for Appellee 
DAVID M. PERRY 
29 West 100 North 
Logan, Utah 84321 
Telephone: (801) 753-5331 
Attorney for Appellant 
MAY 0 6 %**•% 
• • • * 
••iffitK- , 
, . , , lH!lt!lin.»l.' 
IN THE UTAH COURT OF APPEALS 





Case No. 930658-CA 
Priority No. 2 
BRIEF OF APPELLEE 
APPEAL FROM A CONVICTION OF DISTRIBUTION OF A 
CONTROLLED SUBSTANCE, A SECOND DEGREE FELONY, 
IN VIOLATION OF UTAH CODE ANN. §58-37-
8(1)(a)(ii) (SUPP. 1993), AND POSSESSION OF A 
CONTROLLED SUBSTANCE, A THIRD DEGREE FELONY, 
IN VIOLATION OF UTAH CODE ANN. §58-37-
8(2) (a) (i) (SUPP. 1993), IN THE FIRST JUDICIAL 
DISTRICT COURT, IN AND FOR CACHE COUNTY, STATE 
OF UTAH, THE HONORABLE GORDON J. LOW, 
PRESIDING. 
JAN GRAHAM (1231) 
Attorney General 
JULIE GEORGE (6231) 
Assistant Attorney General 
236 State Capitol 
Salt Lake City, Utah 84114 
Telephone: (801) 538-1022 
Attorneys for Appellee 
DAVID M. PERRY 
29 West 100 North 
Logan, Utah 84321 
Telephone: (801) 753- 5331 
Attorney for Appellant 
TABLE OF CONTENTS 
Page 
TABLE OF AUTHORITIES ii 
JURISDICTION AND NATURE OF PROCEEDINGS 1 
STATEMENT OF THE ISSUES AND STANDARD OF REVIEW . 1 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 2 
STATEMENT OF THE CASE 4 
STATEMENT OF FACTS 5 
SUMMARY OF THE ARGUMENT 9 
ARGUMENT . ' 10 
POINT I THIS COURT SHOULD NOT ADDRESS THE MERITS OF 
THE CLAIMS RAISED IN DEFENDANT'S APPEAL AS HE 
HAS FAILED TO SUPPORT HIS ALLEGATIONS WITH 
CITATIONS TO THE RECORD 10 
POINT II THIS COURT SHOULD NOT ADDRESS DEFENDANT'S 
CLAIMS CONCERNING (1) THE SENTENCE ALTERNATIVE 
OF DEPORTATION OR (2) ADULT PROBATION AND 
PAROLE'S PRE-SENTENCE INVESTIGATION 
RECOMMENDATIONS BECAUSE DEFENDANT HAS WAIVED 
THOSE ISSUES ON APPEAL 11 
CONCLUSION 15 
ADDENDUM (Not Required by Utah R. App. P. 24) 
i 
TABLE OF AUTHORITIES 
CASES CITED 
In re Manchisi, 122 I. & N. Dec. 132 (1967) 14 
State v. Bishop. 753 P.2d 439 (Utah 1988) 11 
State v. Brown. 856 P.2d 358 (Utah 1991) 2, 12, 15 
State v. Elm. 808 P.2d 1097 (Utah 1991) 12 
State v. Garza. 820 P.2d 937 (Utah App. 1991) . 10 
State v. Johnson. 774 P.2d 1141 (Utah 1989) 12 
State v. Pirkev. 281 P.2d 698 (Or. 1955) 14 
State v. Sepulveda. 842 P.2d 913 (Utah App. 1992) 15 
State v. Steaaell. 660 P.2d 252 (Utah 1983) 1, 10 
State v. Sutton. 707 P.2d 681 (Utah 1985) 10 
State v. Tucker. 657 P.2d 755 (Utah 1982) 10 
United States v. Castillo-Burgos. 501 F.2d 217 
(9th Cir. 1974) 13 
United States v. Hernandez. 588 F.2d 346 (2d. Cir. 1978) . . 13 
United States v. Mercedes-Mercedes. 851 F.2d 529 (1988)... 13 
CONSTITUTIONAL PROVISIONS. STATUTES AND RULES 
Utah Code Ann. §58-37-8(1)(a)(ii) (Supp. 1993). . . . . . 1, 4 
Utah Code Ann. §58-37-8 (2) (a) (i) (Supp. 1993) 1, 4 
Utah Code Ann. §78-2a-3 (2) (f) (Supp. 1993) 1 
Utah Code Ann. §77-18-1 (Supp. 1993) 15 
Utah R. App. P. 11 (1993) 2, 10 
Utah R. App. P. 24 (1993) 3, 10 
Utah R Evid. 103(a) (1993) 2, 15 
ii 
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, : 
Plaintiff/Appellee : Case No. 930658-CA 
v. : Priority No. 2 
ALFREDO CARRAZCO, 
Defendant/Appellant : 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal of the imposition of sentence resulting 
from convictions, pursuant to guilty pleas, for distribution of a 
controlled substance, a second degree felony, in violation of 
Utah Code Ann. §58-37-8(1) (a) (ii) (Supp. 1993), and possession of 
a controlled substance, a third degree felony, in violation of 
Utah Code Ann. §58-37-8(2) (a) (i) (Supp. 1993). This Court has 
jurisdiction to hear the case pursuant to Utah Code Ann. §78-2a-
3(2) (f) (Supp. 1993). 
STATEMENT OF THE ISSUES AND STANDARDS OF APPELLATE REVIEW 
The issues presented on appeal are: 
(1) Whether defendant is precluded from objecting to the 
trial court's sentencing proceeding as defendant has failed to 
cite to the record in support of any of the alleged errors that 
occurred below. State v. Steaaell. 660 P,2d 252, 253 (Utah 
1983). 
( 
(2) Whether this Court should refuse to consider the merits 
of defendant's claims that: (1) the district court judge lacked 
i 
authority to provide an alternative of deportation instead of 
imprisonment in sentencing defendant, (2) the deportation 
alternative constitutes cruel and unusual punishment and (3) 
i 
Adult Probation and Parole's pre-sentence investigation report 
recommended incarceration in the Utah State prison and therefore, 
violated defendant's right to equal protection of the law. 
A reviewing court will decline to review claims of 
sentencing defects which a defendant has failed to present for 
review through timely and specific objection in the trial court. 
State v. Brown, 856 P.2d 358, 359-63 (Utah 1991). 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
The applicable rules and constitutional provisions for a 
determination of this case are, in pertinent part: 
Utah R. Evid. 103 (1993). Rulings on evidence. 
(a) Effect of erroneous ruling. Error may not be 
predicated upon a ruling which admits or excludes 
evidence unless a substantial right of the party is 
affected, and 
(1) Objection. In case the ruling is one 
admitting evidence, a timely objection or 
motion to strike appears of record, stating 
the specific ground of objection, if the 
specific ground was not apparent from the 
context; or 
(2) Offer of proof. In case the ruling 
is one excluding evidence, the substance of 
the evidence was made known to the court by 
offer or was apparent from the context within 
which questions were asked. 
2 
Utah R. App. P. 11 (1993). The record on appeal. 
(c) Duty of appellant. After filing the 
notice of appeal, the appellant, or in the 
event that more than one appeal is taken, 
each appellant, shall comply with the 
provisions of paragraphs (d) and (e) of this 
rule and shall take any other action 
necessary to enable the clerk of the trial 
court to assemble and transmit the record. A 
single record shall be transmitted. 
(d) Papers on appeal. 
(1) Criminal cases. All of the papers in 
a criminal case shall be included by the 
clerk of the trial court as part of the 
record on appeal. 
(e) The transcript of proceedings; duty of 
appellant to order; notice to appellee if 
partial transcript is ordered. 
... 
(2) Transcript required of all evidence 
regarding challenged finding or conclusion. 
If the appellant intends to urge on appeal 
that a finding or conclusion is unsupported 
by or is contrary to the evidence, the 
appellant shall include in the record a 
transcript of all evidence relevant to such 
finding or conclusion. 
Utah R. App. P. 24 (1993). Briefs. 
(a) Brief of the appellant. The brief of the 
appellant shall contain under appropriate headings and 
in the order indicated: 
... • 
(7) A statement of the case. The statement 
shall first indicate briefly the nature of 
the case, the course of proceedings, and its 
disposition in the court below. A statement 
of the facts relevant to the issues presented 
for review shall follow. All statements of 
fact and references to the proceedings below 
shall be supported by citations to the record 
in accordance with paragraph (e) of this 
rule. 
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(e) References in briefs to the record. 
References shall be made to. the pages of the original 
record as paginated pursuant to Rule 11(b), to pages of 
the reporter's transcript, or to pages of any statement 
of the evidence or proceedings or agreed statement 
prepared pursuant to Rule 11(f) or 11(g). References 
to exhibits shall include exhibit numbers. If 
reference is made to evidence the admissibility of 
which is in controversy, reference shall be made to the 
pages of the transcript at which the evidence was 
identified, offered, and received or rejected. 
STATEMENT OF THE CASE 
Defendant Alfredo Carrazco1 was an illegal alien charged by 
Information on July 16, 1993, with three counts of distribution 
of a controlled substance, in violation of §58-37-8(1)(a)(ii), 
and one count of possession of a controlled substance, in 
violation of, §58-37-8(2)(a)(i). (R. 1, 17). The preliminary 
hearing was waived and defendant was bound over for trial. (R. 
3). On August 23, 1993, defendant was arraigned, and pursuant to 
a plea agreement, counts two and three were dismissed in exchange 
for defendant's guilty plea to count one (distribution of a 
controlled substance) and count four (possession of a controlled 
substance). (R. 21, 22). Defendant was sentenced on September 
20, 1993. (R. 28). The court entered the Judgment, Sentence and 
Commitment on September 21, 1993. (R. 25, 26). An Amended 
Judgment, Sentence and Commitment2 was entered on September 23, 
defendant's brief lists defendant's name as "Alfredo 
Carrasco," however, the record on appeal lists defendant's name as 
"Alfredo Carrazco." The State will use the name Alfredo Carrazco 
in its brief and will refer to Mr. Carrazco herein as "defendant." 
2No explanation is given in the record for the amended 
judgement. 
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1993, which provides in pertinent part: 
Basic Sentence. 
Count I 
1. The Defendant shall be imprisoned in the Utah 
State Prison for a term of not less than one 
(1) year and not more than fifteen (15) 
years. 
Count IV 
1. The Defendant shall be imprisoned in the Utah 
State Prison for a term not to exceed five 
(5) years. 
The sentences shall run concurrently...The 
execution of this sentence is hereby stayed upon the 
condition that the Defendant be deported by the 
Department of Immigration to the country of Mexico. 
(R. 29, 30) [emphasis in the original]. 
Defendant filed a timely notice of appeal on October 20, 
1993. (R. 31). 
Defendant appeals his sentence claiming: 
(1) The judgment and order of conviction should not 
contain language regarding the deportation or return of 
the Defendant from the United States of America. 
(2) The court should take into consideration the fact 
that defendant is married to a citizen of the United 
States before attempting to deport the individual. 
(3) Adult Parole and Probation should not automatically 
recommend a commitment to Prison for an alien who has 
committed a felony. They should at least consider 
probation as an option. 
Defendant's Brief, page 4. 
STATEMENT OF FACTS 
The following statement of facts, provided summarily, are 
for informational purposes only. They are not relevant to the 
disposition of the issues presented on appeal. 
5 
Defendant was arrested at 510 West 400 North, Logan, Utah, 
on July 8, 1993, by Detective Greg Ridler of the Logan City 
Police Department. (R. 17). Detective Ridler, assisted by 
Detective Simonson,3 arrested defendant based on three 
undercover purchases of cocaine by a confidential informant 
working with agents of the Tri-County Narcotics Strike Force. (R. 
17). Defendant's name was thought to be Mauricio Gonzalez and an 
arrest warrant was issued for John Doe, "AKA" Mauricio Gonzalez. 
(R. 17) . 
On July 8, 1993, the detectives, based on information 
obtained by the confidential informant regarding alleged cocaine 
purchases from defendant and defendant's true identity, arrested 
defendant. (R.17). Defendant was identified as Alfredo 
Carrazco, an illegal alien using the alias' Marrin Jimenez and 
Mauricio Gonzalez. (R. 17). A search, pursuant to the arrest, 
revealed cocaine hidden in defendant's sock. (R. 17). 
Defendant was charged by information, bound over for trial, 
arraigned, appointed defense counsel David M. Perry, and pled 
guilty to distribution and possession of a controlled substance. 
(R. 1-21). Adult Probation and Parole was directed to file a 
Pre-sentence Investigation report on defendant. (R. 22). 
The report is a compilation of statements from defendant, 
Detective Ridler, defendant's family and friends and the Adult 
Probation and Parole officer. 
3No first name is provided in the record for Detective 
Simonson. 
6 
The Pre-sentence investigation report provides the following 
statement from defendant: 
I got in trouble for salein [sic] cocaine to a cop. I 
promise I won't sale [sic] no more because I want to ge 
[sic] out jail and get me a job and be with my family. 
[A]nd be a good man I'm sorry for what I done. [A]nd I 
don't want to get in trouble no more. I want you guys 
to send me to Mexico because I talk to the Mecracion I 
going to get out Jail paind [sic] money but the 
mecracion say no. [A]nd my spouse talk to the 
mecracion and they told her I was going to get 
sentence. I promise I won't be back to the U.S.A. IM 
[sic] sorry for what I done. 
Dated: 8-30-93 Signed: Alfredo Carrasco 
(PR. 3).4 
The Pre-sentence report "Law Enforcement Statement," 
provided by Detective Ridler is as follows: 
Det. Ridler said the defendant needs to be placed in 
prison. He said Mr. Carrazco was a fairly active 
dealer. He said the defendant sold substantial amounts 
of drugs while at Tri-Miller. He also said defendant 
had cocaine in his sock when they arrested him. 
(PR. 4) . 
Additionally, defendant's prior arrest record indicated 
that, other than being incarcerated for the crimes presented in 
this appeal, defendant had been arrested in Ogden, Utah, on March 
16, 1993, for two (2) counts of possession of cocaine, two (2) 
counts of possession of cocaine with intent to distribute and one 
(1) count of possession of stolen property. Defendant had also 
been arrested on May 26, 1993, for leaving the scene of an 
4The Adult Probation and Parole Pre-sentence Investigation 
report, although a part of the record on appeal, is not separately 
numbered in a chronological pagination. For clarity, the State 
will cite to the pre-sentence report as (PR. page number). 
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accident. (PR. 4). Based on the above information, Adult 
Probation and Parole recommended the following: 
It is respectfully recommended that the defendant be 
required to serve 1-15 years on the Distribution of a 
Controlled Substance and 0-5 years on the Unlawful 
Possession of a Controlled Substance. It is further 
recommended that the sentence be stayed and the 
defendant be deported to the country of Mexico. It is 
recommended if Mr. Carrazco returns to the United 
States that he immediately be required to serve the 
prison sentence which has been imposed; also at that 
time that he be required to pay restitution in the 
amount of $350.00 to the Tri-County Task Force. 
(PR. 10). 
Although the guideline recommendation was for probation ( 
11), the district judge sentenced defendant to prison with the 
alternative of deportation (R. 28). 
Defendant was sentenced on September 20, 1993. (R. 28). 
Minute Entry of the sentencing hearing reads as follows: 
Defendant present with counsel--the interpreter is 
sworn--sentence of this court for count one is not less 
than one nor more than fifteen years with $18500.00 
fine--count four is not more than five years in Utah 
Stat [e] Prison with $9250.00 fine--suspended on 
condition of deportation to mexico--all other counts 
will be dismissed thirty days after sentencing--to run 
concurrently--to pay $250.00 atty fees--to pay $350.00 
restitution. 
(R. 28). 
A Judgement, Sentence and Commitment was entered on 
September 21, 1993. (R. 25). The judgment contained the 
following paragraph: 
The execution of this sentence is hereby stayed upon 
the condition that the Defendant be deported by the 
Department of Immigration to the country of Mexico. 
After deportation, the sentence shall be suspended for 
a period of thirty-six (36) months on the condition 
8 
that the Defendant does not re-enter the United States 
during that time. 
(R. 26) . The Amended Judgment, Sentence and Commitment, entered 
on September 23, 1993, is identical to the first judgment except 
for replacing the paragraph quoted above, with the following: 
The execution of this sentence is hereby stayed upon 
the condition that the Defendant be deported by the 
Department of Immigration to the country of Mexico. 
(R. 30) .5 
SUMMARY OF THE ARGUMENT 
POINT I 
Defendant's claims on appeal should be rejected as he has 
failed to clearly articulate an argument supported by citations 
to the record. Mere allegations of error are insufficient to 
demonstrate that the trial court abused its discretion by 
providing the deportation alternative instead of imprisonment, or 
that Adult Probation and Parole violated defendant's equal 
protection rights by recommending a prison sentence instead of 
probation. 
POINT II 
Defendant's claims on appeal should be rejected as he failed 
to preserve any sentencing issue for review. There is no 
evidence in the record, Judgment, Sentence and Commitment or 
Minute Entry, that defendant raised any objection to possible 
deportation as an alternative to serving prison time. The record 
does not evidence that defendant objected to the pre-sentence 
5The record does not reveal why the paragraph was modified. 
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report or any other information or recommendation provided by 
Adult Probation and Parole. Defendant's failure to object to the 
deportation alternative or the pre-sentence report constitutes a 
waiver of those issues on direct appeal. 
ARGUMENT 
POINT I 
THIS COURT SHOULD NOT ADDRESS THE MERITS OF THE CLAIMS 
RAISED IN DEFENDANT'S APPEAL AS HE HAS FAILED TO 
SUPPORT HIS ALLEGATIONS WITH CITATIONS TO THE RECORD. 
Defendant did not cite to the record in his "Statement of 
Facts," or his "Statement of the Case." The lack of record 
citations is a violation of the briefing rules and renders 
defendant's brief unacceptable. Utah R. App. P. 11, 24 (1993). 
Such omissions prevent the Court from reaching the merits of 
the issues on appeal. State v. Garza, 820 P.2d 937, 939 (Utah 
App. 1991) ("[W]hen an appellant's argument contains no citations 
to the record and no legal authority, and as such does not comply 
with briefing rules," appellate courts will decline to reach the 
issue raised on appeal); See also State v. Sutton, 707 P.2d 681, 
683 (Utah 1985); State v. Steqqell. 660 P.2d 252, 253 (Utah 
1983); State v. Tucker, 657 P.2d 755, 757 (Utah 1982) (failure 
to cite to the record prevents review of issues on appeal as 
judgment below is assumed to be correct). 
Defendant's brief consists of allegations6 that are wholly 
6Defendant claims he is legally married to a "Naturalized" 
citizen of the United States and that such "status" prevents him 
from being deported. Defendant also alleges that he has no prior 
criminal record and therefore, Adult Probation and Parole's 
recommendation that he serve time in the Utah State Prison is 
10 
unsupported by the record on appeal and, therefore, may not be 
considered on appeal. Additionally, defendant has failed provide 
pertinent authority for use in reviewing the issues on appeal. 
Not one of the cases cited in defendant's brief is on point with 
the issues he has raised on appeal, (the cases are addressed 
below). See also State v. Bishop, 753 P.2d 439, 450 (Utah 1988) 
("[A] reviewing court is entitled to have the issues clearly 
defined with pertinent authority cited and is not simply a 
depository in which the appealing party may dump the burden of 
argument and research." (footnote and citations omitted)). 
POINT II 
THIS COURT SHOULD NOT ADDRESS THE MERITS OF DEFENDANT'S 
CLAIMS CONCERNING (1) THE SENTENCE ALTERNATIVE OF 
DEPORTATION OR (2) ADULT PROBATION AND PAROLE'S PRE-
SENTENCE INVESTIGATION RECOMMENDATIONS BECAUSE 
DEFENDANT HAS WAIVED THOSE ISSUES ON APPEAL. 
A. WAIVER 
Defendant's appeal should be dismissed pursuant to his 
waiver of any alleged error committed in the sentencing hearing. 
discriminatory based on his status as an illegal alien. He claims 
Adult Probation and Parole does not make similar recommendations of 
imprisonment for non-Hispanic individuals with no prior record. 
However, not one of these allegations is supported or even 
addressed in the record on appeal. Therefore, such unsupported, 
conclusory statements merely reflect defendant's version of the 
proceedings below and may not be used to bolster this case on 
appeal. State v. Garza, 820 P.2d 937, 938 (Utah App. 1991). 
In fact, the pre-sentence report contains information that 
defendant engaged in numerous incidents of narcotics distribution 
and had been previously arrested for such conduct. (PR. 4, 9) . 
Adult Probation and Parole's recommendation was based on 
defendant's conduct of narcotics distribution, not merely a 
"felony" and his status as an illegal alien. (PR. 11). Defendant 
had requested to Adult Probation and Parole that he be deported to 
Mexico rather than be sentenced and incarcerated in the United 
States. (PR. 3). 
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The record does not reflect that defendant ever objected, or 
otherwise preserved, any issue for appeal. Defendant did not 
object at sentencing to the alternative of deportation, nor did 
defendant object to the pre-sentence report prepared by Adult 
Probation and Parole. Utah R. Evid 103(a) (1993). 
In State v. Elm. 808 P.2d 1097 (Utah 1991), the defendant 
appealed his sentence claiming that he was denied due process in 
sentencing. The court held: 
However, Elm failed to make specific objections to any 
of these alleged defects at the sentencing hearing, as 
required by Utah Rule of Evidence 103(a), and 
therefore, he has waived his right to raise these 
issues at this time. 
Id. at 1099. (citations omitted). See State v. Brown, 856 
P.2d 358, 361 (Utah App. 1993) (failure to properly preserve 
equal protection and due process issues constitutes waiver of 
those issues on appeal). 
In this case, defendant not only failed to properly preserve 
the issues, he failed to make any objection at all. Utah courts 
have stated: 
"A general rule of appellate review in criminal cases 
in Utah is that a contemporaneous objection or some 
form of specific preservation of claims of error must 
be made a part of the trial court record before an 
appellate court will review such claim on appeal." 
Importantly, the grounds for the objection must be 
distinctly and specifically stated. 
State v. Johnson, 774 P.2d 1141, 1144 (Utah 1989) (citations 
omitted). 
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Pursuant to defendant's failure to raise his claims in the 
trial court, he is now precluded from raising those issues on 
appeal. 
B. CASE LAW DISTINCTION 
Defendant claims on appeal that (1) the district court erred 
by ordering that defendant be deported as the court had no power 
to order deportation. Defendant's Brief, pages 5, 6 (D. 5, 6). 
Defendant claims that only the Immigration and Naturalization 
Service has the power to deport. (D. 5). 
Defendant claims that a restriction on defendant's ability 
to return to the United States is improper as only Immigration 
and Naturalization and the United States Attorney can exclude 
aliens from entering the country. (D. 5# 6). 
In support of this claim he cites United States v. Mercedes-
Mercedes, 851 F.2d 529 (1988). This case is inapplicable to 
defendant's case. The court in Mercedes, found that deportation 
for a crime was permissible. The risk that an immigration 
authority's decision to allow the defendant into the country, 
after she was eligible for entry, could be overruled by a 
probation officer, as provided in the sentencing court's order, 
was the only basis for modifying the sentence of the lower court. 
Defendant also cites United States v. Hernandez, 588 F.2d 
346 (2d. Cir. 1978) and United States v. Castillo-Buraos, 501 
F.2d 217 (9th Cir. 1974), for the proposition that deportation 
alternatives cannot be imposed in sentencing hearings. However, 
Hernandez and Castillo-Buraos are inapplicable to this appeal as 
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those cases dealt with orders of permanent deportation of 
defendants after they served their prison time inside the United 
States. The sentences were found to be an abuse of discretion 
based on the permanence of deportation. This is not the factual 
scenario involved in this matter. 
Defendant also claims that he was married to a Naturalized 
United States Citizen and in such cases the Board of Immigration 
Appeals has allowed illegal aliens to remain in the country. As 
support he cites, Matter of Manchisi, 122 I. & N. Dec. 132 
(1967), which dealt with fraudulent marriages and alien 
preference status. The case is not applicable to any issue 
presented in defendant's case. 
Finally, defendant claims that he had no prior criminal 
record and in the absence of a criminal record Adult Probation 
and Parole violated his equal protection rights by recommending 
to the court that defendant be imprisoned. The case of State v. 
Pirkev, 281 P.2d 698 (Or. 1955), cited in his brief, is not 
applicable to any issue raised in defendant's appeal. The issue 
in Pirkev was the constitutional application of a financial crime 
statute. The case did not deal with recommendations in pre-
sentence reports or with equal protection claims by illegal 
aliens. 
Despite defendant's incorrect assertions regarding his 
criminal history, defendant has failed to provide any legal 
authority to support his allegation that as an illegal alien he 
14 
is being treated more harshly than citizens, with similar 
criminal histories, who are convicted of the same crimes. 
Defendant can only bring issues before this Court for review 
if he can show that the trial court committed plain error or that 
the case involves exceptional circumstances. Brown, 856 P.2d at 
359. Defendant has alleged neither. Consequently, this Court 
should not reach the merits of his claim. State v. Sepulveda, 
842 P.2d 913, 917-18 (Utah App. 1992). 
CONCLUSION 
Defendant's failure to cite to the record or provide the 
Court with an adequate record deprives this Court of the 
opportunity to review the lower court's findings. Additionally, 
defendant's failure to object to the judge's offer of deportation 
as an alternative to imprisonment, the subsequent order of 
deportation or Adult Probation and Parole's recommendation 
contained in the pre-sentence report, constitutes a waiver of 
those issues for purposes of this appeal. Based upon the 
foregoing reasons, the State respectfully requests that this 
Court affirm defendant's sentence. 




Assistant Attorney General 
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